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instruction Memorandum (IM) CDD-95-19 was recently released from this office instructing the
field to review their records of notices and plans of operation that are in Wilderness Areas, and
provide a list of active cases to CA-064. Please have this information to this office by January 11,
1995.

The IM also directed guidance and policy related to existing operations, and procedures 10 bring the
operation into compliance with the regulations at 43 CFR 3809 and 8560. in the December 12,
1994, iM, you were directed to cease all existing operations pending completion of an examination
of the validity of mining claims supporting operations, Because of & possible "takings" issue under
the Fifth Amendment to the Constitution, the guidance in IM CDD-85-19 is to be disregarded, and
the following policy and procedures are to be followed:

Section 2 of the Wilderness Act of 1964 (16 U.5.C. 1131, 1133} allows "existing private rights”
as an exception t¢ the requirement that no development may occur within a wilderness area. In
sddition, section 103(a} of the California Desert Protection Act of 1994 [(CDPA; PL 103-433) states
that administration of designated wilderness areas are subject to "valid existing rights®, The
regulations at 43 CFR 8560.4 provide guidelines on the managemant of nonconfarming uses
excepted from the Wilderness Act of 1964. Mining law administration guidance is provided at
8560.4-6.

The BLM may have some discretion in developing & "priority system” for the conduct of valid
existing rights determinations in Wilderness Areas. In a Ninth Circuit court case titied Northern
Alaska Enviropments! Center v. Lujan {872 F2d. 801 (1389}, the appeliate court ruled in favor of
the Secretary of the Interior which allowed the Park Service to prioritize mineral examinations
based on limited funding rescurces and personnel aflocations, and recognizing that mineral
development activities on mining claims differed based on geographic location and type mining
ciaim,



The court ruled that the Secretary was neither arbitrary or capricious, or sbused his discretion in
managing Alasks Park mining issues under the general authorities of the Administrative Procedures -
Act {5 U.S.C. 706{2}(A)). - In addition, the U.S. Suprems Court ruled that an agency may consider
available resources when enforcing a statutory requirement {Heckier v. Chaney, 470 U.S. 821, 831
(1985)). While our reguiations require a minersi investigation report be prepared before approving &
plan of operation in a Wilderness Area, or allowing ongoing operations to continue {8560.4-6(j)),
thers appesrs to be some degree of fiexibility in delaying minarsl investigstions for ongoing
operations under previously approved plans, recognizing that there are limited number of gualified
minaral examiners available to conduct such examinations.

The Washington Office is developing guideiines which they will issue as instruction, regarding
mineral investigation of mining claims in Wilderness Study Areas. in consultation with the
Washington Office, the following guidance is in general conformance with the proposed direction.
Pending finsl guidance from the Washington Office, the following interim guidance is to be followed

in the District:

1. No mining operations will be aliowed without an approved plan of operation as required by
43 CFR 3809. No existing plan of or notice level operation, or proposed pian of operations
will be allowed if such activity will cause unnecessary or undua degradation as defined in
the reguiations at 3809.0-56(kj.

2. Existing pians of operation spproved under the regulations st 43 CFR 3802 are now to be
managed under the regulations under 43 CFR 3809. No new pian of operations will be
required to be filed unisss the ievel of propused activity warrants 2 pian modification under
3809.1-7,

3. No proposed or modified plan of operation will be approved without an axamination and
minaral report, prepared in accordance with Bureau of Land Management Manual 3080,
verifying that a discovery of a vaiuable mineral existed on the cisims prior to the date ot
passage of the COPA [October 31, 1994).

4, Iif operations are continuing under a previously approved plan of operation, and the activity
being conductad is severance and removal of minerals for sale {mining) and uses reasonably
incident thereto, there is 8 presumption that the mining claimis) is valid. In order 10 avoid a
possibie "takings” issue by shutting the operation down while conducting & mineral
investigation of the mining claim{s), the operation will be allowed to continue as previously
epproved. The operator will be notified that a validity axamination will be scheduled and
conducted. 1f the clsimi(s) is determined to be invalid, a complaint will be issued and the
operations will be suspended 10 a leval of insignificance. I approved operations are limited
to exploration activity, the pperator is 10 be notified that operations are 1o be suspended
pending completion of the validity examination and mineral report (8560.4-6(j}}. In this
case, the mineral investigation will be prioritized to be completed in the least possible timae,
in order to imit the burden on the cperator,

4, While some areas inciuded as wilderness in the CDPA ware classified as muitiple use class
{MUC) L, M, or | through the Celifornia Desert Conservation Area {CDCA) plan, the
provisions of the plan state that all Congressionally designated areas will be managed as
MUC C {Page 55 of the 1980 CDCA Pian). Therefore, sil notice levet oparations will have
to be reviewed and approved under the plan of operation provisions of the regulations (43
CFR 3809.1-4(d)). Notify the notice level operators that a complete pian of operation is
required within 30 days from notification. If the notice level operations were limited to
exploration activity, notify the operator that operations that are causing disturbance above
"insignificance” are to cease pending completion ot a mineral examination and report, and
approval of the plan of operation. If the level of activity on a mining claim is related to t'



severance and removal of minerals for sale, there is a presumption of validity present. In
these cases, the operation will be allowed to continue at the previous notice leve! until the
validity examination is complete and the submitted plan is approved. The operator will be
notified that a validity axamination will be scheduled and conducted, and if the claim(s} is
determined invalid, 8 complaint will be issued and the operations will be suspended to a
level of insignificanca. For longstanding, active notices whare no activity is or has gecurred
tor some tima, it is eppropriate 1o require suspension and reclamation in accordance with

3809.3-7.

5. Mineral investigations are 10 be conducted immediately for ail active, ongoing operations,
and upon receipt of acceptable plans of operation. The investigation will be completed
within tha maximum 90 days from receipt of an adequate plan of operation. Where a
compilaint has charged a lack of discovery, and active plans of operation are involved, the
operator is to be notified that operations shall cease pending final administrative action on
the charges in the compliant. It is policy to contest all mining ciaims where valid existing
rights have not been established as of the date of the CDPA.

6. There may be plan or notice ievel reviews within wilderness areas where there has been no
activity under the plan for some time, and the case file remains active. (f the approved
activity has caused surface disturbance, notify the operator that activities on the mining
claim have been in an extended period of non-operation and the plan of operation is in
suspense under 3809.3-7, and reclamation is to begin immediately. If the operator wishes
to proceed with mineral activity, a modification to the plan of operations will be required,
with approval by the State Director before any activity can procead (3809.1-7). Again,
before approval of any modification, the mining claims must be determined valid.

Should you have any questions regarding this matter, please contact Rob Waiwood in this office at
{809} 697-5300.
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