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James J. Tutchton (CA Bar # 150908)
EARTHJUSTICE ONMENTAL LAW CLINIC
Univ. of Denver-Forbes House

1714 Poplar Street

Denver CO, 80220

Telephone: 303-871-6034

Fax: 303-871-6991

Brendan Cummings (CA Bar # 193952) -
LAW OFFICE OF BRENDAN CUMMINGS

2325 Carlcton St, Suite B

Berkeley, CA 94704 ‘

Telephone: 520-848-5486

Fax: 510-848-5499
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LOIS I. SCHIFFER i INay_
Assistant Attorney General £ £
JEAN E. WILLIAMS, Chicf AUg
LISA LYNNE RUSSELL, Trial Attorney 25 209
U.S. Departunent of Justice RIChAp a
Environment & Natural Resources Division NS LER 1 o .

Wildlife & Marine Resources Section
Ben Franklin Station, P.O. Box 7369
Washington, D.C. 20044-7369 “ORN/A
Tel: (202) 305-0388
Fax: (202) 305-0275

ROBERT S. MUELLER, ITI (SBN 59775)
United States Atto,

JAMES A. CODAn(I%N 1012669 (WD)
Asst, US. Attorney :

Northern District of California
450 Golden Gate Avenue
San Francisco, CA 94102
Attorneys for_Defendant.s
 UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA
SAN FRANCISCO DIVISION
)
CENTER FOR BIOLOGICAL ) - :
DIVERSITY, a non-profit corporation,; ) Case No. C-00-0927 WHA-ADR
SIERRA CLUB, a non-profit corporation; )
and PUBLIC EMPLOYEES FOR )
ENVIRONMENTAL RESPONSIBILITY, )
a non- profit corporation, ;
Plaintiffs, )
) STIPULATION AND ORDER
v. )
BUREAU OF LAND MANAGEMENT, ;
Defendant. )
)
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WHEREAS, Plaintiffs, Center for Biological Diversity, et al. ("Center") filed
this action on March 16, 2000, alleging that the federal defendant, Bureau of Land
Management ("BLM") was in violation of Section 7 of the Endangered Species Act ("ESA™)
by failing to enter into formal consultation with the U.S. Fish and Wildlife Service ("FWS")
on the effects of the adoption of the California Desert Conservation Area- Plan, as amended,
("CDCA Plan") on threatened and endangered species. 16 U.S.C. § 1536(a)(2);

WHEREAS, on July 20, 2000, the Center moved for summary judgment on its
claim that the BLM was in violation of Section 7(a)(2) of the ESA by failing 10 enter into
formal consultation with FWS on the effects of the CDCA Plan on threatened and endangered
species, 16 U.S.C. § 1536(a)(2) ;

WHEREAS, the parties desire to resolve the Center's motion for summary
judgment without further litigation;

WHEREAS, BLM represents that it is close tb developing proposed plan
amendments for two of the five planning areas in the CDCA (the Northern and Eastern Mojave
Desert and the Northern and Eastern Colorado Desert planning areas), and will therefore soon be
able to initiate Section 7 consultation on the CDCA Plan as it would be amended by those
proposed plan amendments;

WHEREAS, BLM rcpresents that it is reasonably close to developing a proposed
plan amendment for the Coachella Valley planning area, and will soon be able to initiate Section 7
consultation on cither the CDCA Plan as it would be amended in this planning area, or on the
CDCA Plan as it is currently being @plemented wn this planning aiea;

WHEREAS, BLM represents that it is close to being able to initiate section 7
consultation on the CDCA Plan as it is currently being implemented for the Western Mojave
Desert and the Western Colorado Desert; and

WHEREAS, BLM represents that based upon the progress of the above plan
amendments, BLM has developed a schedule for consultation under Section 7 of the ESA on the
cumulative and programmatic effects of the CDCA Plan on federally listed threatened and

endangered species.
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THEREFORE, the parties agree as follows:

1. BLM acknowledges that because activities authorized, permitted, or allowed
under the CDCA Plan may adversely affect threatened and endangcred species, Section 7(a)(2)
of the ESA requires the BLM to consult with FWS to insure that its adoption and
implementation of the CDCA Plan is not likely to jeopardize the continued existence of any
threatened or endangered species or to result in the destruction or adverse modification of the
critical habitat of any such species. 16 U.S.C. § 1536(a)(2).

2. BLM agrees that by January 31,'2001, BLM shall enter into formal consultation
with FWS under Section 7 of the ESA on the CDCA Plan, as it would be amended by
proposed plan amendments to two (the Northern and Eastern Mojave Desert and the Northern
and Eastern Colorado Desert planiing areas) and possibly three (Coachella Valley planning area)
of five planning .arcas and shall submit a Biological Evaluation on the enrire CDCA Plan in

accordance with Section 7 of the ESA to FWS by January 31, 2001. On the remaining two

l planning areas (the Mojave Desert and the Western Colorado Desert), BILM shall enter into

formal consultation on the CDCA Plan as it is currently being implemented as of the date of
this agreement. The consultarion to be initiated by January 31, 2001 shall be "CDCA Plan

wide" and include the consideration of the direct, indirect, and cumularive impacts of the

“activities authorized, permittsd or allowed under the CDCA Plan. If the plan amendments for

the Northern and Eastern Mojave Desert, the Northern and Eastern Colorado Desert, or the
Coachella Valley planning areas have not been proposed by January 31, 2001, then BLivI shall
enter into formal consultation, as described above, on the CDC;A Plan as it is currently bé'mg
implemented on January 31, 2001 in that planning arca. |

3. If, by January 31, 2002, the proposed amendments to the Northern and Eastern
Mojave Desert, the Northern and Eastern Colorado Desert, and the Coachella Valley planning
areas have not been approved, then BLM shall initiate consultation on the CD(‘ZA,Plan asitis
currently being implemented as of the date of this Stipulation. As described in Paragraph 2,

consultation under this Paragraph shall be "CDCA Plan wide" and include the consideration of

-3 Case No. C-00-0927 WHA-ADR
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the direct, indirect, and cumulative impacts of the activities authorized, permitted or allowed
under the CDCA Plan.

4. In consideration of BLM's agreement to initiate consultation under Section 7 of
the ESA by Tanuary 31, 2001, the Center withdraws its motion for partial summary judgment
filed on July 20, 2000 and moves to have the hearing on its motion, currently.set for
September 7, 2000, taken off the Court's calendar.

S. By entering into this Stipulation the Center does not waive its right 1o seck
interim injunctive relicf for alleged violations of the ESA, either before or after the promised
initiation of formal Section 7 consultation; however, the parties shall immediately enter into
settlernent discussions in an attempt to agiee upon interifm measures fecessary to comply with
the ESA. | '

6. This Stipulation is effective upon its approval and entry as an Order by the

Court.

Dated: August 43 , 2000
For Plaintiffs:

University of Denver-Forbes House
1714 Poplar Street
Denver, CO 80220

Brendan Cummings, Esq. )
Law Office of Brendan Cummings
2325 Carleton St., Suite B
Berkeley CA 54704
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For Defendants:

LOIS J. SCHIFFER
Assistant Attorney General

/
E S, Chief

LISA LYNNE RUSSELL, Trial Attorney
U.S. Department of Justice

Environment & Natural Resources Division
Wildlife & Marine Resources Section

Ben Franklin Station, P.O. Box 7369
Washington, D.C. 20044-7369

Tel: (202) 305-0388

Fax: (202) 305-0275

ROBERT S. MUELLER, III
United States Attorney

JAMES A. CODA

Asst. US. Attorney .
Northem District of California
10" Floor Fed. Bldg, Box 36055
450 Golden Gate Avenue

San Francisco, CA 94102

Tel: (413) 436-6967
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PURSUANT TO STIPULATION, IT IS SO ORDERED.

DATED the _7’ { day of August, 2000

United States District Jude

Case No. C-00-0927 WHA-ADR




